1 O.A. No. 691/2017

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 691 OF 2017
(Subject - Compassionate Appointment)

DISTRICT: JALNA

Smt. Surekha W/o Jitendrasing Pawar, )
Age: 32 years, Occu. : Household, )
R/o. Kinhola, Tq. Badnapur, Dist. Jalna. ) .. APPLICANT

VERSUS
1) The State of Maharashtra, )
Through the Chief Secretary, )
(Irrigation), Mantralaya, Mumbai- 1. )
2)  The Soil Survey Officer, )
Irrigation Research & Development )
Division, Pune-1. )
3) The Deputy Engineer, )
Directorate of Irrigation Research and )
Development, Pune-1. )
4) The Executive Engineer, )
Irrigation Research Division, )
Aurangabad. ) .. RESPONDENTS

APPEARANCE : Shri D.K. Rajput, Advocate for the Applicant.

: Shri V.R. Bhumkar, Presenting Officer for
Respondents.

ORDER
1. The applicant has challenged the communication

dated 19.10.2013 issued by the respondent No. 2 to the
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respondent No. 4 and communications dated 21.11.2013,
28.02.2014 and 01.09.2014 issued by the respondent No. 2 to
her and the communication dated 06.08.2014 issued by the
respondent No. 2 and prayed to quash and set aside the same by
filing the present Original Application. She has also prayed to
direct the respondents to consider her application dated
07.10.2013 and to declare her eligible to be appointed on

compassionate ground.

2. Deceased Shri Narayansing Bhikasing Rajput was
serving as a Peon in Irrigation Department of State of
Maharashtra. The applicant is a daughter of Shri Narayansing
Bhikasing Rajput, who died on 07.02.2013 while in service. At
that time, he was serving at Basmatnagar, Dist. Hingoli. The
applicant is sole heir of deceased Shri Narayansing Bhikasing
Rajput. After the death of Shri Narayansing Bhikasing Rajput,
she had filed an application with the respondent No. 2 praying to
appoint her on compassionate ground. But the respondent No. 2
rejected her application by communications dated 21.11.2013,
28.02.2014 and 01.09.2014 without considering it. It is her
contention that she is the only legal heir of deceased Shri
Narayansing Bhikasing Rajput, though she was married. She is

used to visit her place of father on and often. It is her contention
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that after death of her father, she applied for heir-ship certificate
before the competent Court. She is the only sole heir of deceased
Shri Narayansing Bhikasing Rajput and therefore, she is entitled
to get appointment on compassionate ground. But the
respondents had not considered the said aspect and rejected her
application. Therefore, she has challenged the communications
dated 21.11.2013, 28.02.2014 & 01.09.2014 before the Hon’ble
High Court by filing W.P. No. 11136/2015, but thereafter, she
had withdrawn the same with liberty to file O.A. Thereafter, she
had filed the present Original Application. It is her contention
that the respondents had rejected her application without
considering the provisions of various G.Rs. and without applying
mind. Therefore, she prayed to quash and set aside the said
communications and prayed to direct the respondents to
consider her application dated 07.10.2013 and give her

appointment on compassionate ground.

3. The respondent Nos. 1 to 4 have filed their affidavit in
reply and resisted the contentions of the applicant. They have
admitted the fact that deceased Shri Narayansing Bhikasing
Rajput was serving as Peon in the Water Resources Department
of Government of Maharashtra. They have admitted the fact that

deceased Shri Narayansing Bhikasing Rajput died on 07.05.2013
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while in service. It is their contention that as per the service
record of deceased Shri Narayansing Bhikasing Rajput, his wife
died on 10.03.1987 before his death. Shri Narayansing
Bhikasing Rajput has only one daughter viz. Surekha
Narayansing Rajput, who married with Shri Jitendra Singh
Pawar on 22.05.1997. Shri Narayansing Bhikasing Rajput has
no other child except daughter Smt. Sureekha Jitendra Pawar
and there is no other dependent in their family. It is their
contention that after death of Shri Narayansing Bhikasing
Rajput, the applicant has filed an application for getting

appointment on compassionate ground on 07.10.2013.

4. It is their contention that as per the G.R. dated
26.02.2013, if married daughter is survived by deceased
Government employee and other family members of deceased
employee are depending on the married daughter in such case
married daughter of deceased Government employee is eligible
for getting appointment on compassionate ground. It is their
contention that as per the scheme and the G.R. dated
26.10.1994 the same is applicable to the family members, who
have no source of income. It is their further contention that the
marriage of the applicant had been performed on 22.05.1997 and

her husband Shri Jitendra Pawar is taking her care. Nobody
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from the family of deceased Shri Narayansing Bhikasing Rajput
is depending on the applicant and therefore, she is not entitled to
get appointment on compassionate ground. It is their
contention that the respondents have rightly rejected the
applications of the applicant in view of the provisions of the G.Rs.
dated 26.10.1994 and 26.02.2013 and there is no illegality in it.
Therefore, they prayed to dismiss the present Original

Application.

5. Learned Advocate for the applicant has filed affidavit
in rejoinder and contended that the respondents have
misinterpreted the provisions of the G.Rs. dated 26.10.1994,
26.02.2013, as well as, G.R. dated 17.11.2016. It is his
contention that a married daughter is also entitled to get
appointment on compassionate ground, but the respondents
have not considered the said aspect and wrongly rejected the
application of the applicant. It is his contention that in view of
the various decisions of the Hon’ble Apex Court and Hon’ble
Highs Courts, the provisions have been made in the scheme and
married daughter is also included in the list of the eligible
persons to get appointment on compassionate ground. The
Government has made the provisions to remove disparity and

discrimination in between married son and daughter and
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extended the benefits to the married daughter also. Therefore,

he prayed to allow the present Original Application.

6. I have heard Shri D.K. Rajput, learned Advocate for
the applicant and Shri V.R. Bhumkar, learned Presenting Officer
for the respondents. [ have perused the documents placed on

record by both the parties.

7. Admittedly, deceased Shri Narayansing Bhikasing
Rajput was father of the applicant. He was serving in the
Irrigation Department of State of Maharashtra as Peon. He died
on 07.05.2013 when he was serving at Basmatnagar, Dist.
Hingoli. Admittedly, the applicant is sole heir of deceased Shri
Narayansing Bhikasing Rajput. Admittedly the wife of deceased
Shri Narayansing Bhikasing Rajput died on 10.03.1987 before
death of Shri Narayansing Bhikasing Rajput. Admittedly, the
marriage of the applicant Ms. Surekha Narayansingh Rathod has
been performed with Shri Jitendra Pawar on 22.05.1995.
Admittedly, the applicant has filed an application dated
07.10.2013 with the respondents claiming appointment on
compassionate ground immediately after death of her father Shri
Narayansing Bhikasing Rajput. Admittedly, the respondents

rejected the claim of the applicant by communication dated
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19.10.2013 on the ground that no other family member of
deceased Shri Narayansing Bhikasing Rajput is dependent on the
applicant, who is a married daughter of deceased Shri
Narayansing Bhikasing Rajput and therefore, the provisions of

G.R. dated 26.02.2013 are not applicable to her.

8. Learned Advocate for the applicant has submitted
that deceased Government servant viz. Shri Narayansing
Bhikasing Rajput was serving as a Peon in Irrigation Department
of State of Maharashtra. He was father of the applicant. He died
on 07.05.2013 leaving behind the applicant i.e. married daughter
as his sole heir. He has submitted that mother of the applicant
died on 10.03.1987 before the death of Shri Narayansing
Bhikasing Rajput. He has submitted that the applicant is only
legal heir of deceased Shri Narayansing Bhikasing Rajput. He
has submitted that after the death of deceased Shri Narayansing
Bhikasing Rajput, the applicant has moved an application for
getting her appointment on compassionate ground with the
respondents on 07.10.2013. He has submitted in view of the
provisions of G.R. dated 26.02.2013, the married daughter of
deceased employee is entitled to get appointment on
compassionate ground. He has submitted that the respondents

had rejected the application of the applicant on the ground that
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no other family members of deceased employee is survived and
depending on the applicant and it has rejected the application on
the basis of provisions contained in the G.R. dated 26.02.2013.
He has submitted that the respondents had misinterpreted the
provisions of G.R. dated 26.02.2013. He has submitted that the
said G.R. provides that the married daughter is also eligible to be
appointed on compassionate ground, but the respondents
misread the provisions and rejected the application of the
applicant and therefore, he prayed to quash and set aside the

impugned communications.

9. Learned Advocate for the applicant has submitted
that initially there was no specific provision in the scheme
entitling the married daughter to be appointed on compassionate
ground, but the Hon’ble High Court, as well as, Hon’ble Apex
Court time and again held that the provisions of the scheme not
including the name of married daughter in the list of the eligible
candidates is against the provisions of Constitution of India. In
support of his submissions, he has placed reliance on judgment

in case of the State of Maharashtra and Ors. Vs. Medha

Prashant Parkhe in W.P. No. 6056/2010 decided on

26.10.2010 by the Hon’ble High Court of Judicature at Bombay,

as well as, the judgment of Hon’ble Calcutta High Court in case
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of Usha Singh Vs. State og West Bengal and Ors. reported in

203(1)CallJ 407.

10. Learned Advocate for the applicant has submitted
that the respondent No. 2 has not considered the provisions of
G.R. dated 26.02.2013 with a proper perspective and thereby,
wrongly rejected the application of the applicant. Therefore, he
prayed to allow the present Original Application and to quash
and set aside the communications dated 19.10.2013,
21.11.2013, 28.02.2014, 01.09.2014 and 06.08.2014 and to
direct the respondents to consider the application of the

applicant dated 07.10.2013.

11. Learned Presenting Officer has submitted that the
respondents had rightly rejected the application of the applicant
dated 07.10.2013 as per the provisions of G.R. dated 26.02.2013.
He has submitted that as per the provisions mentioned in G.R.
dated 26.02.2013, if there is a married daughter in the family of
deceased Government servant and no other family member of
deceased Government servant is depending on the married
daughter, in such case married daughter of deceased employee is
eligible to get appointment on compassionate ground. He has

submitted that as the applicant is sole survived legal heir of
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deceased Shri Narayansing Bhikasing Rajput and no other family
member was depending on her, she is not entitled to get
appointment on compassionate ground and therefore,
respondents have rejected her application. He has submitted
that there is no illegality in the impugned communications and

therefore, he prayed to reject the present Original Application.

12. The Government of Maharashtra took a policy
decision in the year 1976 i.e. on 23.04.1976 and introduced a
scheme initially to give appointment to the eligible family
members of deceased Government employee, who died in harness
and framed a scheme. Thereafter, revised scheme for the
appointment on compassionate ground has been introduced by
the Government of Maharashtra on 26.10.1996. Thereafter,
Circulars and G.Rs. had been issued by the Government from
time to time making amendment in the said provisions. The list
of the eligible candidates was mentioned in the G.Rs. The
married daughter was not included in the said list. On
26.02.2013, the Government issued the G.R. and decided to
include the married daughter in the list of the eligible candidates
/persons to be appointed on compassionate ground in view of the
decision rendered by the Hon’ble High Court in case of Smt.

Aparna Zambare Vs. Assistant Superintending Engineer,
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Krushna Koyana Upsa Sinchan Prakalpa Mandal & Ors., as

well as, Hon’ble Apex Court in various cases. The said provisions

are material and relevant and therefore, I reproduce the same

below :-

«

3Bl [ gead] eleMAeT ARGHAL
JErza - [@anza Fetet Sigapar

lergerdier ara Glanaiad

HBRISG I
I T [T
I o0l BT : 3iwqT 9093/9.%. /306
GATHT Y AN, FIGIHA BIFAI 213, AN, HAZ §00 03%.
ardiea : 26 wgard, 2093.

9) oIrHE fervier, FAIEET TOIHE [A3HIT, &. 3iear-90§3/233%/4.
. §0/93/3113, [&ai® 25,/90/ 999

2) oIre feruler, FiFAIeer gondte [, &. 3iaar- 909%/4. 5.
3831/3113, 3518 3/</ 9995

3) oIt ferdler, JaIseT Tole [A31aT, &. 3iear- 9004 /4.%.
998/0§ /3113, faaias 99/(9/R200(9

IrAa 3ol -

faqna e enepler HHA-AE= FEAAEE Bad [QaiEd Haohl @ vwAA
3T 3R [ebal =id FCA BFd [Aallpa Hellaz Jacigar SIH 3190 gt
fedaie enepler dwaar-anE) fEaiiza Faoh 8 sigaar gadizng! ar JFea.

?) 3BT AAAIAR [FAGerdd] daretl =il SAFARIBZA ([Fanza Hefe qiadia
laznag laa alaewgagl) Gana enamia aar-aen ggaear dl/d dses ada
3rA Qlasnas AER @I 30asdd AFE.  HA GBI AT UHE gerd
[FesicEnaaz dl/dl (3Acar) gaeal AiHIes B TAcEE HeBEEA &id/ el
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oA Adl Alebleds HAAA HIIT Jidl  J aqHHIA 3nacsas sHIA
(undertaking) Ergaaigd! a1ge 3RzariwZa 27 dazaz 8ued 1a.
Sifaaniza Feien JgH a1 lagad] [FHaleaaa? i [daig sne= hage=n

Reierarge 751 AlFvenz= 3d e aldagas! ad gH1ax gvend aa.”

13. The above said G.R. dated 26.02.2013 came to be
cancelled in view of the decision rendered by this Tribunal at
Mumbai in O.A. No. 155/2012 in case of Ku. Sujata Dinkar
Nevase Vs. the State of Maharashtra and Ors. on 21.07.2014,
which was challenged before the Hon’ble High Court by filing
W.P. No. 1131/2016. Thereafter, the Government has issued
another G.R. dated 17.11.2016 and amended the list of the
eligible heirs of deceased Government servant for the
appointment on compassionate ground. The provisions of said

G.R. dated 17.11.2016 are as follows:-

31epyl fergerd] enleaicer
aegaiAed Ferrar

FABIRIE Ol
TIHTT TOIH (3T

ST [oroler BHID : HBAII098/A.B. 99%/3H18
BT ST A, FAIGIHA BIFAT FA,
FAIET, HaZ $00 03%.
arfta - 96 Fidar, 209§,

9) oI ferdler, HAI=E QOlIHe [A%1T, 3. 3iab4al-90§3,/233%/4.
&. €0/93/3i13, [3eies 25/90/9¢98
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?) OIIHe farvler, FATT Qore [d31a1, &. 3iaBqr- 909%/T.P.
3831/3118, 3510 23/</ 9995
3) oIrA= farvfer, AT QolrAe [Aaial, &. 31epal- 900 /4. 3.
998/0& /3118, [3etia 9(9/(9/R009
&) ol fordler, FAST Goset (31T, . : 3iBar9093/9.%. £/313,
2 2§.02.2093

I (e -

9. onFE frdld . Sl 9093/4.%. C/306, [ 06.02.2093 & SucEE
FEUIE aHT IqRFT Hed P, 9,2 @ 3 mA [QFla deica gl aciadict
figadiand] Fasa eneplar aaar-aie=n qrE AIdaEadie AEHAE JeIr BTN dd
37T FANACT ARG DA TAAZH & HGBal FigadiAe] ar AsAeT a =i vl ars
AIRAIZHIA ergadl sigater JIFet.

9) aelt/acl,

R) Hean/Heaf( sifaaidia,/ Aaidia), Ayl wrasefizRen e aaaar
He1n/Feon (siaaiEia)/ faaEia)

3) [Raaia enep1eT aHz-2rE HETol A A febal Al gardieng] art aAHet

a2 &l Ja
&) aEFBlica Herat f@ar @i, aReaar el ibar agia, [ear et bar

g,
) Bacs fzasia JiAaEa el HHE! - A= TTAT EIEa? Fdzd Jacige

ST 3135 febar agia,”

14. On Perusal of both the G.Rs. it is crystal clear that
the married daughter was held eligible for getting appointment
on compassionate ground by virtue of the said G.Rs. The only

condition incorporated in the said G.R. is that in case if other
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family members are available in the family of deceased
Government servant, in that case the married daughter, as well
as, her husband has to give an undertaking to maintain other
family members of deceased Government servant. The said
condition is applicable only when other family members are
available in the family of deceased Government servant. The said
G.R. do not provide that the sole married daughter of deceased
Government employee is not entitled to get appointment on
compassionate ground, if other family members of deceased

Government employee are not survived.

15. On perusal of the impugned communications issued
by the respondents from time to time, it reveals that the
respondents had misinterpreted the provision of G.R. dated
26.02.2013. It does not provide that the married daughter is
eligible to get appointment on compassionate ground, only when
the other family members of deceased Government servant are
depending on her. Therefore, the reasons mentioned in the
initial communication dated 19.10.2013, while rejecting the
application of the applicant by the respondents is not in
accordance with the provisions of G.R. dated 26.02.2013. The
respondents had not considered the provisions of G.R. dated

26.02.2013 with proper perspective while rejecting the
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application of the applicant initially by communication dated
19.10.2013 and thereafter also by communications dated
21.11.2013, 28.02.2014, 01.09.2014 and 06.08.2014. The
respondents have not dealt with the provisions of G.R. dated
26.02.2013 properly. They misread and misinterpreted the
provisions of G.R. dated 26.02.2013. Therefore, in my view, the
impugned communications rejecting the application of the
applicant merely on the ground that she is sole survived married
daughter of deceased Shri Narayansing Bhikasing Rajput and no
other family member is depending on her are not legal one. The
impugned communications are against the provisions of G.Rs.
Hence, it require to be quashed and set aside by allowing the

present Original Application.

16. In view of the discussions in foregoing paragraphs, I
pass following order:-

ORDER

1. The Original Application is allowed.

2. The communication dated 19.10.2013 issued by the
respondent No. 2 to the respondent No. 4,
communications dated 21.11.2013, 28.02.2014 and
01.09.2014 issued by the respondent No. 2 to the
applicant and communication dated 06.08.2014
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issued by the respondent No. 1 to respondent No. 2

are hereby quashed and set aside.

3. The respondents are directed to consider the
application of the applicant dated 07.10.2013 afresh
in view of the G.R. dated 26.02.2013 and subsequent
G.Rs. dated 17.11.2016 and 21.09.2017 and to take
decision as per rules and the G.Rs. issued by the
Government from time to time within a period of two
months from the date of this order and communicate

the decision therein to the applicant in writing.

There shall be no order as to costs.

PLACE : AURANGABAD. (B.P. PATIL)
DATE :06.10.2018. MEMBER (J)

KPB S.B. O.A. No. 691 of 2017 BPP 2018 Comp. appointment



